UM 











VoL. 87 


CENTRAL LAW JOURNAL 109 








Central Law Journal. 


ST. LOUIS, MO., AUGUST 16, 1918. 














STATUTORY RATES BY PUBLIC SERVICE 
‘CORPORATIONS AS DEPRIVING PUB- 
LIC SERVICE COMMISSION OF POWER 
TO FIX JUST RATES WHERE STATU- 
TORY MAXIMUM IS CONFISCATORY. 





One among the results of our engaging 
in the world war is to call into question 
maximum rates fixed byestatute or consti- 
tution for public service corporations. be- 
cause such maximum will not yield the 
compensation a public service company is 
entitled to earn. It is not to be doubted, 
however, that, independently of war power 
under our Federal Constitution, these cor- 
porations have the same _ constitutional 
right to protection as against rates of a 
confiscatory nature as in ordinary times. 

The question, therefore, is suggested by 
decision of New York Court of Appeals 
as to the meaning of a statutory limitation 
in rates to be charged by a public service 
water company as affecting jurisdiction by 
a public ‘service commission to entertain 
an application to fix a rate in excess of 
that limitation. People ex rel. Gas Com- 
pany v. Public Service Com’n, 120 N. E. 
—. The court on certiorari affirmed rul- 
ing of Supreme Court in Appellate Term, 
there being a memorandum opinion to which 
one judge records a formal dissent. We 
have been unable to find the case as dis- 
posed of by Supreme Court in special term. 
This ruling was that the commission had 
no jurisdiction to entertain the application. 

This case came about because increase 
in war prices has made the maximum 
statutory rate no longer sufficient for a pub- 
lic service company under its constitutional 
right to demand a rate it is entitled to 
charge. 

The question strikes us as very interest- 
ing indeed. It must be conceded, that a 
public service commission is a special tri- 





bunal, created by the legislature and having 
no jurisdiction except under conferred 
power. As well expressed in an early New 
Hampshire case, “the jurisdiction of such 
commissions is not given by implication. 
Commissions of that character are mere 
creatures of the statute and possess no 
power except what the statute expressly 
confers upon them.” Blake vy. Concord 
& M. R. C., 73 N. H. 597%, 64 Atl. 202. 


A great abundance of cases is cited to 
this principle in Collier on Public Service 
Commissions 1918, § 171, and as a general 
principle it must be conceded that the prin- 
ciple is sound. But is the principle one of 
universal application? May no unfore- 
seen circumstance displace it? 


In 87 Cent. L. J., 91, we attempted to 
draw a distinction between act of God pre- 
venting performance of contracts and such 
performance becoming contrary to public 
policy. It is a part of our public policy, that 
a public service corporation is entitled to 
earn a compensatory rate. It is contrary 
to our law that it must furnish service at 
a rate that works out the taking of its 
property without due process of law. 


And this right may be protected by the 
courts, but not to the extent that any pub- 
lic service company has the right to have 
a charge for a particular service declared 
confiscatory. Collier on Public Service 
Commissions, 1918 §$§ 112, 113. 

Therefore, while a public service com- 
pany or one of its customers may complain 
of a rate that is either confiscatory or too 
high, this rate is not to be considered alone, 
but in a body of rates, which have been 
prescribed by a legislature or one of its 
administrative tribunals. If the rates in a 
body of rates generally work out so as to 
provide fair compensation, all of the rates 
will be upheld. 


The theory is, therefore, that courts will 
“not engage in any mere administrative 
work,” and will not recognize any right of 
a public service company to claim a single 
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rate for a single service confiscatory in its 
nature, but will enjoin the enforcement 
of any body of rates where they do not 
afford necessary compensation. They 
therefore, further, may give relief only, 
when a public service company makes a 
showing, that a rate complained of is of a 
body of rates which, as it stands, is con- 
fiscatory to enforce. So much was held in 
Reagan v. Loan & Trust Co., 154 U. 5S. 
362. But what will a court do, when a leg- 
islative body of rates has been held to be 
confiscatory? Will it require a company to 
submit a body of rates that are satisfactory? 
If so, this is not very far away from the 
court engaging in “mere administrative 
work.” 


Conceding, however, that this’ is the rule 
in this country, then courts and legislatures 
occupy very different positions. ‘The latter 
have the right to fix rates, but it must pre- 
scribe a body of rates and not a rate for a 
particular service in a separate way. But 
the legislature undertakes to vest in a com- 
mission the right to regulate public service 
companies and, as incidental thereto, the 
right to fix rates for its services. 


Obviously the general purpose is to vest 
the commission with power of regulation. 
Therein it has jurisdiction. There is noth- 
ing going to the commission in the way of 
power by any implication. But that prin- 
ciple does not mean, as we take it, that what 
is necessary to exercise this jurisdiction is 
not granted. 


This principle is illustrated in the Blake 
case supra, where it was said that a public 
service commission had no power to dis- 
continue any part of a highway, except as 
this results from a change in location. But 
this was because the commission was not 
in express terms allowed to discoztinue 
such highway. That is different from the 
question involved where a commission is 
given power to regulate, but it is contended 
that regulation must not be beyond allow- 
ing a maximum rate for service. 





It has been held, that where the old com- 
merce act failed to grant specific power to 
fix rates, this left carriers with the right 
“to make special contracts looking to the 
increase of their business,” etc. R. Co. 
v. I. C. C., 162 U. S. 184. But is that au- 
thority good in its reasoning as to a state 
vesting a public service commission with 
the general power of regulation and in- 
cluding therein specifically the fixing of a 
maximum rate to be charged? The rul- 
ing in this case was of like purport with 
that in the Blake*case. Besides, the gov- 
ernment had itself but a conferred power 
in regulating commerce among the states 
and that was to be strictly construed. 


The state legislature, however, has gen- 
eral power over public service companies 
and it commits to special tribunals certain 
things out of its unlimited authority, cir- 
cumscribed only by constitutional right in 
the subject-matter affected. Within this 
limitation it is absolutely free. 


What is the purpose of the grant to its 
special tribunal? This purpose is to re- 
lieve the legislature of functions which may 
be better exercised by a tribunal of ex- 
perts. This is a common law practice com- 
ing down to us from early days. Collier 
on Public Service Companies, 1918, § 123. 


These commissions, therefore, could ex- 
ercise all authority fairly delegated as fully 
as could the legislature and with greater 
satisfaction. And in the exercise of such 
power any limitation which would be void 
in general law would be as though it were 
not expressed. It would be a surplusage 
in the statute vesting the power. 


let us say a commission is given the 
power, as in the instant case, to fix rates. 
Without more this gives power to fix rates 
which will prove remunerative. Now, if 
in granting such power a maximum is stated 
which the commission cannot exceed, then, 
if that maximum works out confiscation, 
the legislature attaches a condition to its 
plain grant of power, which is contrary to 
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constitutional right. Why should not the 
condition be ignored? It does no good to 
say the power to fix the rate remains with 
the legislature, because it is bound in the 
same way that the commission is bouad. 
And it serves no purpose to throw the ques- 
tion into the courts, because, as we have 
seen, they have no administrative func- 
tions. 








NOTES OF IMPORTANT DECISIONS. 





THEORY OF CASE—INSTRUCTIONS AP- 


; PROPRIATE TO ISSUES ARISING OUT OF 


EVIDENCE AT TRIAL.—In 87 Cent. L. J. 20 
we discussed “Pleading and Practice—Rulings 
on Theory of the Case at Trial,” and now we 
draw the line slightly closer on this subject 
in discussing a case decided by the Supreme 
Court of Errors of the State of Connecticut, 
Gurfein v. Rickard, 103 Atl. 1002. 


The facts in this case show that the com- 
plainant alleged defendant was a common car- 
rier and he negligently failed safely to trans- 
port and deliver certain packages of plate 
glass intrusted to him for that purpose. 


Defendant admitted he was a common car- 
rier of certain kinds of goods other than plate 
glass and that on the occasion in which ‘the 
goods were transported it was by a truck, driver 
and team upon the express undertaking that the 
plaintiff should assume all risk for transporta; 
tion of the plate glass. The court spoke of the 
question raised by the pleadings, being whether 
the transportation was by a common carrier 
and said this affected only the degree of care 
to be exercised in the transportation, and it 
was claimed by defendant that the instructions 
were not adequate on this issue. But the court 
said: “It is apparent, however, from the find- 
ings that the actual issues litigated were much 
narrower than those which might theoretically 
have arisen on the pleadings. It was claimed 
by both parties that the damage was caused 
by improper loading and insecure bracing of 
the glass upon the truck, which caused it to 
tip over against an electric light pole. The 
plaintiff and the defendant made the same 
claims as to the cause of the damage and in 
the same words, except that each claimed that 
the improper loading and bracing was done 
exclusively by the employes of and under the 





direction of the other party.” It was said the 
jury settled this issue against the defendant. 

The court further said: “Although the 
charge of the court does not import verity, it 
may, if not questioned, be assumed to be cor- 
rect for the purpose of aiding in the under- 
standing of the claims as stated in the finding 
and the issues of fact actually litigated.” 


But, if plaintiff’s theory of the defendant be- 
ing a common carrier was true, he was an 
insurer so far as any one took part in the 
loading was concerned, and if defendant was 
pro hac vice a private carrier, then all the 
parties taking part in the loading were plain- 
tiff’s servants. Indeed, defendant was not pres- 
ent there by his servants at all the instant he 
sent them a team, truck and driver reason- 
ably suited for the work to be done. But the 
court, conceding that the truck, team and 
driver were so suitable, yet because of the 
course of conduct by the parties on the trial, 
considers all bound, in a case of conflict in 
evidence, by the result reached, under instruc- 
tions applicable to a status recognized by the 
parties. It has been thought that in the New 
England states, if anywhere in this country, the 
rule of confining trials to issues made by the 
pleadings, would be strictly observed. 


MORTGAGE — ACCELERATION OF DEBT 
NOT APPLICABLE TO NOTE.—In Burnside 
v. Craig, 168 N. W. 175, decided by Minnesota 
Supreme Court, it is held that a stipulation 
in a mortgage for the entire debt represented 
by several notes becoming due upon election 
of mortgagee, does not authorize action for de- 
ficiency judgment upon the notes which by 
their terms are not due, where on foreclosure 
the proceeds are not sufficient to discharge the 
debt. 


The court refers to previous adjudication 
and the case was attempted to be distinguished, 
because the action there was not for a de- 
ficiency after foreclosure sale, as was the case 
before the court. But the court said: “The 
ground of the decision was the rule in this 
state that a note and a mortgage securing the 
same are separate instruments distinctly dif- 
fering in their nature and purpose. It was held 
that the object of the clause (in the mortgage) 
was to instance the entire debt for the pur- 
pose of foreclosure, while for all other pur- 
poses the terms of the note as to maturity are 
proved.” As ruling the same way the court cites 
McClelland v. Bishop, 42 Ohio St. 113. 

Counsel also invoked the rule, that if there 
are several notes protected by mortgage there 
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is a principle that the proceeds of sale are to 
be prorated without regard to when they sev- 
erally fall due and this means that all of them 
mature for all purposes, but the court declined 
to follow such a rule in a case where all of the 
notes were held by a single creditor, and in 
such a case the proceeds of foreclosure sale 
are applied according to maturity of the notes. 

We doubt very much whether this be true. 
It does not seem a material circumstance that 
the notes are held by a single person or by 
different persons. 
clause remains as it was originally written and 
not as it might be changed in negotiation of 
the notes afterwards. But this does not nec- 
essarily operate against the general rule de- 
clared in the case we are considering. 





BANKS AND BANKING—AGREEMENT TO 
PAY DRAFT EXCLUDING EXCHANGE.—In 
Iowa State Sav. Bk. v. City Nat. Bk., 168 N. 
W. 148, decided by Iowa Supreme Court, it is 
held that an agreement, made by telegraph, to 
pay “check” signed by designated party, was 
an enforceable contract in favor of one advanc- 
ing money on such agreement notwithstanding 
that the check as drawn for the amount agreed 
upon read also “with ex.” meaning with ex- 
change. 

The petition in this case set out the facts of 
telegram to drawee bank asking if it would 
pay check for the amount; its reply in the af- 
firmative; the presentation of the check; re- 
fusal to pay because “payment has been ordered 
stopped,” and action begun for its amount “with 
interest and protest fees.” 

It was said: 

“The defense most confidently relied upon 
is that, while appellant did not promise to pay 
Fraseur’s check for $1,035, the check actually 
drawn and presented for payment does not 
conform to the terms of the promise in that 
the language of the instrument so presented 
concludes with the words ‘with ex.’ The theory 
of counsel in this respect seems to be that 
the promise to pay was made with reference 
to a check for $1,035 only, and that the ac- 
ceptance of the check as drawn would impose 
upon the drawee an additional liability for 
exchange, and because of this unauthorized 
requirement appellant was under no legal lia- 
bility to accept or pay.” 

The court concedes the contention that de- 
fendant was only liable in accordance with its 
agreement, but it says the words “with ex.” 
is to be considered as surplusage because the 
check was to be paid over the bank’s own 
counter. There was, therefore, no expense of 
exchange it was bound to pay. 

In this way this case was distinguished from 
other cases where a draft with exchange on 
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New York was held not to be the principal 
amount in the draft. 

Speaking of the instant case, it was said: 
“There is nothing in this check requiring ap- 
pellant to pay it elsewhere than over its own 
counter to the lawful holder presenting it for 
payment, or to pay it otherwise than in lawful 
money of the realm.” 

If, however, the demand made in presenta- 
tion of the check for payment included same 
amount for exchange, was there any sufficient 
demand before the bringing of suit? It does 
not appear what was really demanded when 
the check was presented. The drawee bank 
merely refused to pay because it claimed pay- 
ment had been stopped. 








DUTY OF RAILROAD COMPANY TO 
AWAKEN SLEEPING PASSENGER 
IN COACH. 


That the law does not impose upon the 
conductor or other employee in charge of 
a passenger train the duty of arousing a 
passenger who has fallen asleep in his seat 
in the coach, and seeing that he alights 
when he arrives at his destination, is well 
settled by the holding of a number of well 
considered cases in various jurisdictions. 
The general rule is that the obligation of 
the carrier: has been discharged when the 
station.is audibly announced in the coach, 
and that there is no duty to make personal 
announcement to particular passengers un- 
less by reason of their physical or mental 
infirmities, known to the trainman in 
charge, they necessarily require special at- 
tention and assistance in alighting from 
the train. 


Among the best general statements to be 
found among the text-writers on this point 
are the following: 


“The duty of railroad companies to no- 
tify passengers that their stations have been 
reached is discharged, except as to pas- 
sengers occupying berths in sleeping cars, 
by announcing the names of the stations, 
and they are under no obligation to awaken 
sleeping passengers. Nor does the fact that 
in some previous instances the conductor 
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had aroused sleeping passengers when their 
destination had been reached afford evi- 
dence of a custom binding upon the com- 
pany.” 

“It is ordinarily no part of the carrier’s 
duty to see that passengers are awake when 
the train reaches their destinations, and the 
company is not bound by the conductor’s 
promise to so awaken a passenger.” 


“It is held that a railroad conductor is 
not bound to arouse from sleep a passenger 
whom he knows is to leave the train at a 
designated station, but that it is the duty 
of the employees of a sleeping car company 
to awaken a passenger in time to get off 
the train at the place where it is known he 
desires to stop. There is good reason for 
making a distinction between the classes 
of cases referred to, for the particular duty 
to awaken a sleeping passenger is clearly 
implied in the general duty to provide him 
with sleeping accommodations to a desig- 
nated station.”* 


The leading case upon which the conclu- 
sions of each of these writers are primarily 
based is Sevier v. Railroad Co.* The con- 
ductor in this case, after the passenger had 
boarded his train holding 4 ticket to Jack- 
son, was told by the passenger that he was 
sick and drowsy, and that he was liable 
to fall asleep; and the conductor was asked 
and promised to awaken the passenger if 
he should be asleep when Jackson was 
reached. The conductor failed tc awaken 
the passenger until after the train was some 
four miles out of Jackson, and suit was 
brought for damages for failure to awaken 
him and allow him to alight at Jackson, his 
destination. Defendant was granted a non- 
suit, and the Supreme Couri of Mississippi 
affirmed the lower court, saying: 


“It was not the duty of the couductor to 
arouse the appellant on the arrival of the 
train at Jackson by any special means ap- 
plicable to his condition as being sick and 
drowsy. The business of the conductor 
was to manage the train according to the 
established regulations, and not to vary 

(1) Michie on Carriers, aec. 2476. 

(2) Hutchinson on Carriers, 3d ed., sec. 1128. 


(3) Elliott on Railroads, 2d ed., sec. 1621. 
(4) 61 Miss. 8, 48 Am. Rep. 74. 





them for an individual. Regulations are 
made for the traveling public, and should 
be reasonable as adapted tc the conveni- 
ence of the public. If persons sick or un- 
der any disability which renders them un- 
able to conform to the reasonable regula- 
tions for the community generally are in- 
convenienced by this disability, they have 
no legal cause of complaint against a car- 
rier who undertakes to carry the public 
generally, according to a plan adopted to 
suit persons generally in a condition to 
travel, and not designed to meet the wants 
of those not in such condition. The ob- 
ligation of the carrier was to carry appel- 
lant safely to Jackson, and on arrival there 
to announce the fact, and afford an oppor- 
tunity for him to leave the car. That he 
was asleep, and that his sleep was induced 
by sickness, did not entitle him to special 
attention. It was his misfortune to be sick, 
and yet called on to act as 2 well man, be- 
ing on a train run for those able to travel 
on cars, and conform to the regulations for 
their operation. One too sick or from any 
cause not able to do as travelers usually do 
in conforming to the usage in running trains 
for the traveling public, should avoid them 
or secure the assistance iecessary to en- 
able them to accomplish what is required 
of passengers generally. Carriers are not 
required to adapt their methods to the cir- 
cumstances of those not in condition to 
comply with the requirements made of trav- 
elers generally.” 


In Seaboard Air Line R. Co. v. Rainey,’ 
plaintiff purchased a ticket from defend- 
ant’s agent at Savannah, Ga., for passage 
from that point to Brunswick, Ga., over 
defendant’s road from Savannah to Thal- 
man and over a connecting line from the 
latter place to Brunswick. After leaving 
Savannah, the conductor of defendant’s 
train examined plaintiff’s ticket and in- 
formed him that he must change cars at 
Thalman. Plaintiff in his petition stated 
that he was very tired and went to sleep 
on the car, expecting that the conductor 
would arouse him and notify him of arrival 
at Thalman, where the change of cars was 
necessary. The petition further alleged 
that plaintiff was “very easy to awake from 


(5) 122 Ga. 307, 50 S. E. 88. 
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sleep, and had the said conductor announced 
the arrival of said train at Thalman, it was 


itself sufficient to arouse petitioner from. 


sleep, and the conductor did not announce 
the arrival of said train.” Alleging that 
as a result of failure to awaken him he 
was carried to Jacksonville, Fla., and found 
himself in that city without funds or the 
possibility of securing accommodations, the 
plaintiff sought both general and special 
damages. The defendant demurred, both 
generally and specially, to the petition, and, 
upon the overruling of the demurrer, de- 
fendant excepted. 


The Supreme Court of Georgia, in re- 
versing the lower court, said: 


“It is well settled that it is the duty of 
a railroad company, carrying passengers, 
in order to afford a passenger an oppor- 
tunity to leave the train at the station of 
his destination, to have the name of such 
station announced upon the arrival of the 
train, and then to stop the train for a suf- 
ficient length of time for him to alight with 
safety. .Southern Railway Co. v. Hobbs, 
118 Ga. 227. But there is no duty on the 
part of the railroad company to awaken a 
sleeping passenger, in order to advise him 
that his destination has been reached and 
to enable him to get off the train there. 
Nunn vy. Georgia Railroad Co., 71 Ga. 710. 
While a demurrer to a petition or declara- 
tion is held to admit the truth of all the 
material, well pleaded facts alleged therein, 
it does not admit mere inferences there- 
from. * * * Applying the rule that plead- 
ings should be construed strictly against 
the pleader, it is questionable whether the 
petition in the present case positively al- 
leges that no agent of the defendant an- 
nounced the arrival of the train at Thal- 
man. But granting that such an allegation 
is substantially set out in the petition, it is 
still fatally defective, for the reason that it 
does not appear that the plaintiff was mis- 
led thereby. He was asleep when the train 
arrived at Thalman, and although the pe- 
tition alleges that had the conductor an- 
nounced the arrival of the train at that 
place, such announcement would of itself 
have been ‘sufficient to arouse petitioner 
from sleep,’ this allegation is a mere infer- 
ence or conclusion of the plaintiff, so specu- 
lative and uncertain as not to amount to a 





fact well pleaded. In the very nature of 
things, it was impossible for the plaintiff 
to know whether the announcement, if it 
had been made, would have awakened him. 
He was in a condition to sleep soundly, as 
he was ‘extremely tired,’ and voluntarily 
went to sleep, with his mind undisturbed 
by any apprehension that by so doing he 
might be carried beyond the station where 
he intended to leave the train; for he ex- 
pected that the conductor ‘would arouse 
and notify him of his arrival at Thalman.’ 
In order for the plaintiff to have a cause 
of action, based on the negligence of the 
railroad company in failing to have an an- 
nouncement made of the approach of the 
train to, or its arrival at, Thalman, it should 
appear, with at least some degree of cer- 
tainty, that such negligence was the prox- 
imate cause of his being carried beyond 
that station. It does not appear, from the 
allegations of the petition, that the plaintiff, 
if he had been awake, would not have 
known, without being informed, of the ar- 
rival of the train at Thalman. Therefore 
the fact that he was carried beyond that 
station, and on to Jacksonville, Fla., may 
have been due to his own negligence in 
going to sleep. Indeed it seems more likely 
that the injury of which he complains was 
due to his own negligence than it does that 
it was due to the negligence of the defend- 
ant. He was negligent, and the defendant 
was negligent; and whether the negligence 
of the one or that of the other was the 
proximate cause of the injury complained 
of is a question the solution of which is too 
conjectural and speculative to admit of sat- 
isfactory demonstration by proof.” 


The undisputed facts in the case of Texas 
& Pac. R. Co. v. Alexander,® showed that 
appellee was a passenger on appellant’s 
train holding a ticket for Grand Saline, his 
home town. The train passed that station 
at 4 o'clock in the morning, stopped for a 
reasonable time, and both discharged and 
received passengers. Later appellee was 
discovered on the train and asked by the 
conductor why he had not disembarked at 
Grand Saline, to which inquiry he replied 
that he was asleep when the train passed 
that station. The passenger was allowed 
free transportation to Terrell, and caught 


| (6) (Tex.), 30'S. W. 1113. 
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another train back to Grand Saline, after 
a delay of eight hours, his only expense 
being 25 cents for breakfast. Action was 
brought for damages on account of mental 
and physical pain and extra expense, and 
a verdict of $300 was rendered in the low- 
er court. The Court of Civil Appeals re- 
versed the judgment, holding that it was 
not a duty incumbent upon the operatives 
of the train to arouse appellee and see that 
he got off the train, but that their duty was 
to stop the train at the station a reasonably 
sufficient time for him to get off, and to 
give reasonable notice of the arrival of the 
train at the station: “The uncontradicted 
testimony showing,” said the court, “that 
appellee failed to get off at+the place of his 
destination by being asleep, he was not en- 
titled to recover, and the court should have 
so instructed the jury.” 


In Missouri, K. & T. R. Co. v. Perry,’ 


plaintiff in the lower court had purchased 


a ticket from defendant’s agent for his 
passage from Lone Oak to Emory. When 
the train reached Emory, in the night, it 
was stopped for a sufficient length of time 
for passengers to alight, the name of the 
station having been announced in the usual 
manner. Plaintiff's evidence indicated that 
he was asleep when the train stopped at 
Emory, and did not hear the station an- 
nounced ; that just after the train started a 
negro man, dressed in train uniform, with 
a lantern in his hand, came through the 
car, aroused the plaintiff, and told him that 
they were at Emory. Plaintiff followed 
the negro to the platform of the car, and 
was told by the trainman that the train had 
just started, and that he (trainman) did 
not think that there was any danger in his 
getting off. Acting on this advice, plain- 
tiff attempted to alight from the moving 
train, and was seriously injured. From a 
verdict for the plaintiff the railroad com- 
pany appealed. The lower court was re- 
versed, the Court of Civil Appeals of Texas 
saying : 


(7) (Tex.), 27 S. W. 496. 





“Under the contract of, carriage the law 
implies certain cbligations resting upon the 
carrier, and certain reciprocal duties de- 
volving upon the passenger. The carrier 
undertakes to transport the passenger safe- 
ly from the initial point of transportation 
to the place of destination, to give reason- 
ably sufficient notice of stations, and to 
afford a reasonzble opportunity for the pas- 
senger to disembark from the train. When 
the carrier has performed these obligations, 
its duties and responsibilities under the con- 
tract of carriage cease, and it does not 
thereafter sustain any contractal relation 
to the person it has carried. The reciprocal 
duty rests upon the passenger to get off 
the train at the place to which he has con- ° 
tracted for carriage, when reasonable no- 
tice has been given, and reasonably safe 
means and opportunity afforded him for 
the purpose. The obligation does not rest 
upon the carrier to put the passenger off 
the train; nor does the law impose upon 
the carrier the duty of taking notice that 
the passenger has fallen asleep, and cause 
him to be aroused. It is ordinarily the duty 
of the passenger to use his senses, and take 
notice of the usual announcement of sta- 
tions ; and, if by reason of being asleep, un- 
known to the carrier, he fails to hear the 
notice given of the arrival of the train at 
his place of destination, and remains on 
the train, and is carried beyond, the fault 
is his, and the carrier is not liable therefor. 
The carrier no longer owes him any con- 
tract duty ; the relations of the parties have 
changed, and the grounds of liability be- 
come different. If, by his own fault and 
negligence, the passenger is carried beyond 
his place of destination, and he attempts 
to get off the train while it is in motion, 
without being compelled to do so by the 
carrier, he assumes the risk of such act, and 
cannot recover for consequent injuries. 
The contract of carriage having terminated, 
and the person being upon the train 
through his own fault, the company could 
become liable only through failure of \its 
servants to exercise ordinary care against 
inflicting injury upon him. The advice of 
a porter or brakeman to such person that 
it would not be dangerous to get off a mov- 
ing train cannot be considered as the dis- 
charge of a delegated duty, for no such 
obligation rested upon the carrier.” 
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Plaintiff in the case of Nunn v. Georgia 
Railroad Co.,5 was the possessor of a com- 
mutation ticket entitling him to transpor- 
tation from Atlanta to Clarkson, his home, 
which was a point between the regular sta- 
tions of Decatur and Stone Mountain,- at 
which trains stopped to receive and dis- 
charge passengers when so notified. He 
took passage at Atlanta for Clarkston, and 
when he delivered his ticket to the con- 
ductor, informed him that he had lost much 
sleep the night before, and would probably 
sleep on his journey, which was for a dis- 
tance of only 10 miles. He requested the 
conductor to awaken him when he should 
reach his destination, and the conductor 
promised to do so. -He slept until he had 
passed beyond Stone Mountain, the first 
station beyond his destination, and was then 
aroused and informed that he had passed 
his home. He left the train and walked 
a distance of seven or eight miles to his 
home, arriving about midnight. It did not 
appear from the evidence that the train was 
not halted at Clarkston a sufficient length 
of time to enable plaintiff to get off, or 
that the place was not called in the cus- 
tomary manner; nor was it shown that the 
company undertook that thg conductor at 
each stopping place should go through the 
train and see that every passenger had safe- 
ly passed out of the cars. The court held 
that it was incumbent upon the plaintiff to 
make out his case and to show that he had 
been damaged by a violation of his con- 
tract with the company; and that he had 
failed in this. A nonsuit was awarded. 


The Supreme Court affirmed the judg- 
ment of the Superior Court, relying chiefly 
upon Missouri, K. & T. R. Co. v. Kend- 
rick,? and upon New Orleans, J. & G. N. 
R. Co. v. Statham.2® “These cases,” said 
the Georgia court, “proceed upon the rea- 
sonable ground that passengers are vigilant 
to perform their parts of the undertaking 


(8) 71 Ga. 710. 
(9) (Tex.), 32 S. W. 42. 
(10) 42 Miss. 607. 





which they set out to accomplish, and which 
is only to be done by their own exertions.” 
Continuing, the court said: 


“How far a custom upon the part of 
conductors, known, or which may be pre- 


sumed to be known to the company, to as-. . 


sist unattended females, or children, or in- 
firm persons, will modify these rules, we 
do not now decide, as there is nothing in 
this case falling within such a principle. 
This was a drowsy man, traveling a dis- 
tance of ten miles; he made no contract 
with the company to have him aroused, in 
case he should be asleep when he reached 
his destination ; he relied upon the courtesy 
of the conductor to do him this kind office, 
as it seems he had on previous occasions 
done for him, and perhaps for some others. 
These exceptions and aceasional instances 
afforded no evidence of a custom binding 
upon the company. The plaintiff failed to 
make out any case, and there was no error 
in sustaining the motion for a nonsuit.” 

In the Statham case, referred to in this 


opinion, this principle was thus applied by - 


the Mississippi court to sick and impotent 
persons: 


“Railroad cars are not traveling hos- 
pitals, nor their employes nurses. Sick per- 
sons have the right to enter the cars of a 
railroad company; as common carriers of 
passengers, they cannot prevent their en- 
tering their cars. If they are incapable of 
taking care of themselves, they should have 
attendants along to care for them, or to 
render them such assistance as they may 
require in the cars, and to assist them from 
the cars at the point of their destination. 
It is not the duty of conductors to see to 
the debarkation of passengers. They should 
have the stations announced; they should 
stop the trains sufficiently long for the pas- 
sengers for each station to get off. When 
this is done, their duty to the passengers 
is performed.. All assistance that a con- 
ductor may extend to ladies without escorts, 
or with children, or to persons who are 
sick, and ask his assistance in getting on 
and off trains, is purely a matter of cour- 
tesy, and not at all incumbent upon him in 
the line of his public duty.” 


(11) Other cases that may be cited as sup- 
porting the rule above stated are Nichols v. 
Chicago & W. M. R. Co., 90 Mich. 203; Pennsyl- 
vania R. Co. v. Kilgore, 32 Penn. St. 294; Fisher 
v. Paxson et al. (Pa.), 38 Atl. 407. 


‘> 
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As indicated in some of the above cases, 
even where the conductor promises the pas- 
senger, after the latter has gone upon the 
train, that he will awaken him at his des- 
tination if he shall have fallen asleep, no 
duty on the part of the company arises for 
breach of which plaintiff may recover dam- 
ages. Such a promise is held to be without 
the scope of the conductor’s employment, 
and therefore without consideration—a 
mere courtesy on the part of the conductor. 
On this point Mr. Michie, in his work on 
Carriers, section 2476, says: 


“Even though the conductor of a train 
may have promised a passenger to awaken 
him when his station is reached, the carrier 
ordinarily is not responsibie for carrying 
the passenger past his station in consequence 
of the failure of the conductor to keep his 
promise. It has been so held in a Missis- 
sippi case in which it appeared that .a pas- 
senger who got on a train while sick with 
a fever, without making his condition known 
before or on entering the train, notified the 
conductor that he was sick and drowsy and 
wished to sleep, and was promised by the 
conductor that he should be awakened when 
his station was reached.” 


The case referred to is Sevier v. Railroad 
Co., supra, in which the court said: 


“The agreement of the conductor to 
arouse the appellant at Jackson did not im- 
pose any obligation on the railroad com- 
pany. The appellant was bound to know 
that the conductor had no authority to in- 
cur an obligation to that effect for the com- 
pany, and that his duty was to the pas- 
sengers generally, and not to him par- 
ticularly. He must be held to have known 
the established usage of calling out the name 
of the station, and for the passengers to 
leave the car on its arrival at his destina- 
tion, and that the promise of the conductor 
was his personal obligation, and was not 
the promise of the company, which he had 
no right to bind by an undertaking in be- 
half of one of many passengers to all of 
whom, respectively, the company owed the 
same duties.” 


In the Nunn case, supru, the Georgia 
court said: 


“It was certainly not necessary to the 
performance of the ordinary duties of the 





conductor in putting passengers off the 
train that he should give them any other 
than the customary warning, and oppor- 
tunity to avail themselves of it. The regu- 
lations under which he acted required noth- 
ing more at the hands of the company ; its 
contract was made with that view, and any 
requirement in excess of it would be a 
departure from the terms of the contract. 
To this additional act the company did not 
assent.” 


The case of Edwards v. St. Louis South- 
western Ry. Co., decided May 6, 1918, 
fully supports the rule above laid down. 
Plaintiff had sat up with his wife, who was 
ill, until after midnight. He bought a 
ticket from Brinkley to Clarendon, and em- 
barked on one of defendant’s passenger 
trains for his destination. He was very 
tired and sleepy, and on that acount, ac- 
cording to his testimony, he took a seat in 
the first chair in the coach, so that he 
would either be awakened by the train of- 
ficer’s touching him to take up his ticket, 
or he would hear the station announced 
when the door was opened for that pur- 
pose. The distance from Brinkley to Cla- 
rendon is short, and the conductor did not 
take up his ticket until after he had passed 
Clarendon. The conductor testified that he 
took up the ticket between Brinkley and 
Clarendon, and that the station was an- 
nounced by calling it aloud in the coach in 
which plaintiff was riding. Several pas- 
sengers got off at Clarendon. A verdict 
for defendant was affirmed by the Supreme 
Court, which said: 


“Tt is well settled that a railroad com- 
pany carrying passengers, in order to afford 
them an opportunity to leave the train at 
their place of destination, is bound to have 
the names of the different stations an- 
nounced, upon the arrival of the trains, for 
a sufficient length of time to enable a pas- 
senger to get off with safety, and that a 
railroad company is liable for a loss or 
injury which may result to a passenger for 
a violation of this duty. After properly 


(12) (Ark.), 203 S. W. 588.. 
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announcing the name of a station, how- 
ever, the carrier is not bound to go further, 
and give personal notice to a passenger trav- 
eling on an ordinary passenger train that 
his station has been reached. The carrier 
is not required to go through the train and 
see that every person has safely passed out 
of the cars. The reason is the passengers 
entered the cars of their volition to travel 
to a particular place, and it is presumed 
that they will leave the car when their sta- 
tion is called and their train stops there. 
Fetter on Carriers of Passengers, vol. 1, 
sec. 301; Hutchinson on Carriers (3d ed.), 
vol. 2, sec. 1121; Michie on Carriers, vol. 
2, par. 2475; 6 Cyc. 587; Seaboard Air 
Line Railway v. Rainey, 122 Ga. 307, 50 S. 
E. 88, 106 Am. St. Rep, 134, 2 Ann. Cas. 
675, and note; Southern Railroad Co. v. 
Kendrick, 40 Miss. 374, 90 Am. Dec. 332; 
Gilkerson v. Atlantic Coast Line R. Co., 
99 S. C. 426, 83 S. E. 592, L. R. A. 1915C, 
664, Ann. Cas. 1916B, 248, and Note.” 


While a verdict for the plaintiff was al- 
lowed to stand in the case of Gilkerson v. 
Atlantic Coast Line R. Co.,2° there was no 
deviation from the principle set forth above. 
The court affirmed this principle, but held 
that the facts of this particular case were 
such as to take it out of the operation of 
the general rule, and allowed it to go to 
the jury on that ground. The facts were 
that plaintiff was exhausted and had to 
change cars at 4 o'clock in the morning, 
and notified the conductor of these facts. 
The conductor promised to awaken him, 
but failed to do so until he was four miles 
past his station. Then the conductor told 
him that he was a mile beyond his des- 
tination, and he could either go to the next 
station and get a train back to his destina- 
tion, or he could get off and walk. The 
plaintiff decided to walk, but found that the 
distance was four miles instead of one, as 
he had been informed. He was encum- 
bered with baggage and had to cross several 
long trestles in the nighttime. A judgment 
of non-suit was reversed and the case re- 


(13) (8. C.), 89S. EB. 549. 





manded, and plaintiff’s verdict on the sec- 
ond trial was sustained. 


Defendant requested the following in- 
struction : 


“When a citizen purchases a ticket for 
transportation on a railroad from one point 
to another, he is entitled to be transported 
to the destination on that particular line, 
to be notified of arrival at destination, and 
to be furnished time and opportunity for 
disembarking; and when a railroad com- 
pany has transported him, given notice of 
arrival in the car, and afforded time and 
opportunity for disembarking, it has per- 
formed its duty.” 


The court approved this instruction as 
“a correct statement in the abstract,” but 
stated that “it was modified properly ‘to 
meet the case in hand” by the following 
addition by the court: 


“T charge you that, except as I told you 
before, if it is apparent to the conductor 
that a party is in’such a physical condition 
as to demand that he be given assistance 
in disembarking, whether frem old age, in- 
sanity, or what not, if it is apparent to the 
railroad that he needs that assistance, it 
is the duty of the railroad to give it to 
him.” 


The action of the lower court in declin- 
ing to take the case from the jury was sus- 
tained. 


On the question of the consideration for 
the conductor’s promise to awaken plain- 
tiff, the court remarked: 


“The appellant suggests that the defend- 
ant got no consideration for the conductor’s 
promise to overlook the plaintiff at Sumter. 
It is true that no extra compensation was 
paid in money ; but there are small services 
which a carrier can render to its patron, 
valuable to the patron, yet worthless in the 
matter of cents; and it is also true that the 
patron sometimes ungraciously seeks to 
convert into a charge that which was in- 
tended as a gratuity.” 


Tuomas H. DANIEL. 
Washington, D. C. 
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NEGOTIABLE INSTRUMENTS—PAROL 
EVIDENCE. 





COOPER v. SONK et al. 





Supreme Court of Michigan. June 3, 1918. 





167 N. W. 842. 





Under Negotiable Instruments Law (Pub. 
Acts 1905, No. 265) §§ 65, 66, parol evidence 
is inadmissible to prove that defendants 
whose names appeared without qualification on 
the back of the note in suit, signed on the face 
by a church and three of the fifteen defendants, 
indorsed as church commiteemen only, and not 
in their individual characters; the statute fixing 
absolutely the status of irregular indorsers, and 
excluding parol testimony to vary the liability. 





Kuhn, J. This action was brought in the 
justice’s court for the city of Detroit to recover 
from the defendants, as indorsers, the balance 
claimed to be due on a certain promissory note, 
of which the following is a copy: 


“$600.00 Detroit, Michigan, 
“February 1, 1915. 
“Six months after date we promise to pay to 
the order of A. and W. Cooper six hundred dol- 
lars at the Wayne County and Home Savings 
Bank, Detroit, Michigan, for value received, 
with interest at six per cent per annum. 


“(Signed] St. Michael’s Archangel Polish 


National Catholic Church. 
“M. Sonk. 
‘Victor Gorniak. 
“A. Citorski.” 


On the back of the note appear the names 
of the said M. Sonk, Victor Gorniak and A. 
Citorski and also of the twelve other defend- 
ants. The note was not paid at maturity and 
was duly protested. Judgment for $500 was 
rendered in favor of plaintiff by the justice of 
the peace, and on appeal the circuit judge di- 
rected a verdict in plaintiff’s favor for the 
same amount. d 

The note was given in renewal of a prior 
note which had been accepted by the plaintiff 
in lieu of filing a lien against the church prop- 
erty for materials furnished in the erection of 
said church. Mr. Gage Cooper, plaintiff's man- 
ager, testified that when the settlement by 
note was proposed, the representatives of the 
church agreed to have the note indorsed by 
some men of financial responsibility; that he 
looked up the proposed indorsers, found they 
were all right, and took the note with their in- 
corsement. It is the claim of the defendants 
that the note was the note of the church cor- 
poration solely; that the names appearing on 
the face and back of the note were the names 





of the committee of the church and were signed 
by those persons as committeemen and not in 
their individual character; and that the plain- 
tiff knew and understood this fact at the time 
the note was taken. Upon the trial the de- 
fendants attempted to iniroduce testimony to 
show these facts, but the court, upon objection 
by plaintiff's counsel, refused to admit it, on 
the ground that the unqualified signatures on 
the note could not be explained or varied by 
parol evidence. Whether or not the court erred 
in refusing to admit this testimony is the ques- 
tion raised by the appellants’ assignments of 
error. 

Section 65 of Act 265 of the Public Acts of 
1905, known as the “Negotiable Instruments 
Law,” provides: 

“A person placing his signature upon an in- 
strument, otherwise than as maker, drawer or 
acceptor is deemed to be an indorser, unless he 
clearly indicates by apropriate words his in- 
tention to be bound in some other capacity.” 

Section 66 of the same act also provides as 
follows: 


“Where a person, not otherwise a party to 
an instrument, places thereon his signature in 
blank before delivery, he is liable as indorser 
in accordance with the following rules: 

“First, if the instrument is payable to the or- 
der of a third person, he is liable to the payee 
and to all subsequent parties; 

“Second, if the instrument is payable to the 
order of the maker or drawer, or is payable to 
bearer, he is liable to all parties subsequent to 
the maker or drawer; 

“Third, if he signs for the accommodation of 
the payee he is liable to all parties subsequent 
to the payee.” 

Mr. Bunker, in his work on Negotiable In- 
struments, in which he has annotated this act, 
in a footnote to the last section above set forth, 
in reviewing the decisions applicable thereto, 
says: 

“The statute seems to fix absolutely the sta- 
tus of the irregular indorser and thus excludes 
parol testimony to vary his liability. The only 
question of fact would seem to be, Did the per- 
son ‘not otherwise a party to the instrument,’ 
place his signature thereon ‘before delivery’?” 

From the instrument here in question it 
appears that the indorsements on the back of 
the note were unqualified, and in accordance 
with the decisions of this court we are of the 
opinion that parol evidence is not admissible 
to vary the terms of this negotiable instru- 
ment. As was recently said by Mr. Justice 
Steere in the case of Holland City State Bank 
v. Meeuwsen, 192 Mich. 326, 158 N. W. 1032: 


“Under the undisputed facts in this case, de- 
fendants’ testimony along those lines, as the 
trial court ultimately held, was wholly incom- 
petent, and but an attempt to reduce this writ- 
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ten instrument from an absolute, unqualified 
undertaking according to its written terms to 
a conditional, defeasible agreement, by proof of 
a contemporaneous, oral contract. The court 
properly rejected such evidence. Sheffler v. 
Sherman, 167 Mich. 42, 182 N. W. 466, and 
eases there cited.” 

The court ruled properly in rejecting the 
testimony in controversy. The judgment is 
affirmed. 

4 

Note.—Admission of Parol Evidence Between 
Original Parties to a Note —There is a well recog- 
nized rule, supported practically by a uniform line 
of authorities, that parol evidence is admissible in 
an action between original parties to show that a 
bill or note absolute in form may be shown not to 
be a binding obligation except upon the happening 
of a certain event. Beach v. Nevins, 162 Fed. 129, 
C. C. A.; Turnbull v. O’Hara, 71 Conn. 172, 41 Atl. 
546; Oakland Cemetery Asso. v. Lakins, 101 N. W. 
778, 3 Am. Cas. 559; Graham y. Remmel, 76 Ark. 
140, 88 S. W. 899, 6 Am. Cas. 167; Burke vy. Du- 
laney, 153 U. S. 228, 14 Sup. Ct. 816, 38 L. ed. 698, 
and many others. 

The case of Burke v. Dulaney supra, puts the 
ruling on the ground, that there is a qualified de- 
livery, which is not to be absolute, and to show 
this is not in any way inconsistent with the prin- 
ciple, that there is attempt to vary by parol evi- 
dence a written contract. 

Illustration of such decision is found in a com- 
paratively late New York case, Smith v. Dotter- 
weich, 200 N. Y. 299, 93 N. E. 985, 33 L. R. A. 
(N.S. 892, where note in payment of insurance on 
condition that it was not to take effect until maker 
was given a loan of money. There it is said: 
“There is no subtlety or ambiguity in the law of 
the subject, but there is difficulty in applying it 
to some cases in which there may be uncertainty 
as to the effect of oral testimony upon contracts 
which are wholly or partly reduced to writing. 
When the oral testimony goes directly to the ques- 
tion whether there is a written contract or not, 
it is always competent, but when the effect of the 
oral testimony is to establish the existence of a 
written contract, which it is designed to contra- 
dict a change by parol, then the spoken word must 
yield to the written compact.” 

Hughes y. Crooker, 148 N. C. 318, 62 S. E. 429, 
128 Am. St. Rep. 606, was an action by the maker 
against payee, the maker having paid the note to 
an insolvent transferee for value. In the case it 
was said evidence to show a conditional delivery 
“does not contradict the terms of the writing, but 
amounts to a collateral agreement postponing its 
legal operation until the happening of the con- 
tingency.” See also Garrison v. J. I. Case Thresh- 
ing & M. Co., 159 N. C. 285, 74 S. E. 821; Gamble 
v. Riley, 30 Okla. 363, 135 Pac. 390; McKnight v. 
Parsons, 136 Iowa 390, 113 N. W. 858, 22 L. R. 
A. (N. S.) 718, 125 Am. St. Rep. 265, 15 Am. Cas. 
665; Lavalleur v. Hahn, 152 Iowa 649, 132 N. W. 
877, 39 L. R. A. (N. S.) 24. 

In Montgomery v. Schwald, 177 Mo. App. 75, 
166 S. W. 831, there was a claim that there was a 
condition which by parol evidence was attempted 
to be shown, to the notes going into effect. The 
court said : “The written instruments promised ab- 
solutely and unconditionally to pay certain sums 
of money, the evidence showed a consideration for 
the giving thereof. The evidence offered by de- 








fendant would have had the effect of showing that 
the promise to pay was not unconditional but was 
conditioned upon the payee taking a trust deed 
to the $14,000 acre tract. This would contradict 
the unconditional terms of the notes, and where a 
consideration had been otherwise ‘shown, this can- 
not be done under the guise of showing a failure 
of consideration,” citing a great number of cases. 

This statement is somewhat qualified by stating 
that where consideration is shown otherwise this 
cannot be done. Whether this is true or not, we 
greatly doubt. 

In J. I. Case T. M. Co. v. Barnes, 133 Ky. 321, 
117 S. W. 418, the principle declared in Burke v. 
Dulaney, as stated above, is squarely upheld and 
a very great number of cases are cited as follow- 
ing it. It is said: “This evidence did not vary or 
contradict the writings, but only went to show that 
no contract between the parties went into effect,” 
and “where the rights of no third parties inter- 
vene, we do not know of any authority denying 
the correctness of this principle.” 

Therefore, if original parties are*all agreed on 
what the facts are in the making of a note and 
among those facts is an agreement that upon a 
certain contingency the note is not to have any 
binding force, there is an agreement, that any 
effect it is to have is that so far as no third per- 
sons intervene its binding force is postponed. Why 
is not the ruling in the instant case opposed to this 
principle? . Was there an understanding that the 
indorsement was as to its being of binding effect, 
qualified? If it was there was a conditional de- 
livery. If it did not amount to this, there was an 
absolute delivery. It appears that the action was 
a suit brought: by the original payee. Possibly it 
could well be claimed, that the understanding was 
not one of an unequivocal nature and, therefore, 
no conditional delivery was shown. That, how- 
ever, is not the way the matter is treated by the 
court. A very recent case in Georgia sustains 
the principle contended for in this note, and which 
seems not to be accepted by the instant case. An- 
derson vy. Rheney (Ga. App.), 96 S. E. 217. 

ps 








BOOK REVIEW 


SEARS’ TRUST COMPANY LAW. 








This book is by. John H. Sears of New York 
Bar, author of “Trust Estates as Business Com- 
panies” and “Corporations of Missouri.” The 
purpose of this work is to show the corpora- 
tion as a trust company, instead of as in an- 
cient days the individual trustee. There is 
pictured the corporate trustee and the strict 
measure of its liability, and there is spoken of 
the confidential nature of its duties, and its 
being vested with discretion as an individual. 

The course of legislation in this field is well 
portrayed and the principles of law and equity 
pertaining to corporate trustees lucidly set 
forth. The principle of selection of such 
trustees is different from that of individuals. 
The selection of individuals depended alto- 
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gether upon integrity and this being a some- 
thing that ignored uncertainty of life, this test 
was in its nature as to a temporary situation. 
As to a corporate trustee this temporary con: 
dition is eliminated and reliability of a per- 
manent character is substituted for the for- 
mer. Mr. Sears states fully the arguments pro 
and con on this subject and he endeavors to 
ascertain how old decision in law and equity 
is affected, if at all, by the new plan. 

The book is excellent in its makeup, refers 
to copious authority, is succinct in style and 
comes from the well-known book house of T. H. 
Flocd & Co., Chicago, 1917. 








CORRESPONDENCE. 





THE KAISER AND ARBITRATION. 





Editor, Central Law Journal: 

If we’d had that big “Dutch” gun, now throw- 
ing shells into Paris—at a distance of seventy 
miles, or more, the United States might have 
won its contention in the “Behring Sea ques- 
tion,” away back in 1893. 


My attention is cailed to this question by 
the editorial in your Journal—Vol. 37, page 
249. 

I think the Kaiser has “rued it often” that 
he didn’t submit his “international questions” 
to a respectable court of arbitrators! 

Very truly yours, 


Fort. Wayne, Ind. Sam’t M. HENcH. 


Note.—Our correspondent, who himself fought 
in the Civil War and is now Department Com- 
mander of the G. A. R. of Indiana, very adroitly 
spans the gulf between the war methods of yes- 
terday and the war methods of to-day. A gun 
shooting a distance of three miles was yester- 
day regarded as such a ne plus ultra attain- 
ment that even the boundaries of nations were 
fixed by it. 


The intimation of our correspondent that 
the Kaiser would have fared better in the in- 
ternational game by trying his luck at arbitra- 
tion than by depending wholly on the sword is 
a profound observation on the cause of Ger- 
many’s failure “to find a place in the sun.” 
England probably fared better in the Behring 
Sea question and America probably got a 
shade the best of it in the Alaskan Boundary 
Case, but both nations are undoubtedly better 
off. than if two bloody and destructive wars 





had been fought to decide the issues which 
these questions raised. 

International arbitration will be the most 
popular of all world reforms after the war and 
the judgments of international arbitration will 
command universal respect, even though such 
judgments will often turn, as do the judgments 
of all human tribunals, upon such accidents as 
the carrying power of some great engine of de- 
struction. 

We thank our correspondent for giving us 
a text from which we were able to preach a 
sermon. Like every good preacher, however, 
we would exhort our congregation to pay more 
attention to the text than to the sermon. 

, . EDIToR. 








HUMOR OF THE LAW. 





One time, when riding out of Boston, Daniel 
Webster’s coachman, noticing a tear in his coat 
as they started, said, “Mr. Webster, there is a 
tear in your coat.” “Never mind,” said Web- 
ster, “everybody knows me here.” After they 
had driven out of the city a few miles, and 
were passing through a village the coachman 
again remarked: “Mr. Webster, there is a tear 
in your coat.” “Never mind,” said Webster, 
“nobody knows me here.” 





The late John G. Johnson, Philadelphia’s 
famous lawyer, was once explaining to a jury 
the nature and the unfairness of “leading” or 
guiding questions. He illustrated his explana- 
tion with an anecdote. 

“A young chap and a pretty girl,” he said, 
“sat on a secluded bench at Lemon Hill. The 
girl turned to him and said earnestly: 

“*You ask me for a kiss. There is a lan- 
guage in kisses. A kiss on the hand denotes 
chivalrous respect. On the forehead it denotes 
a firm and faithful friendship. On the lips’ 
—her color rose and she drew a long breath— 
‘a kiss on the lips denotes all things. Kiss 
me, then, once. Express in one kiss your feel- 
ing toward me.’ 

“The bashful youth pondered. 

“*T don’t want to lose her,’ he said to him- 
self. ‘Where is it Best to kiss her? Hand, 
forehead or lips?’ 

“A mellow whistle interrupted him. He 
looked at the girl. Her red mouth was puck- 
ered up in the form of a rosebud; she had 
pulled down her hat so as to hide her forehead 
completely, and both hands were thrust up to 
the wrists in her jacket pockets.” 





et nT 
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1. Adverse Possession—PFrescription.—That a 
landowner’s stock passed through an opening 
in bridge in highway crossing his pasture, and 
that he attached his wire fence to bridge abut- 
ments, gave him no prescriptive rights; such 
use not being adverse to the public.—Roberts 
v. Madison County, Iowa, 167, N. W. 644. 

2. Atterney and Client—Disbarment.—Where 
an attorney settled a claim in full, but gave 
part of the money back, netting less than he 
was authorized to settle for, hiding the true 
settlement from his client, he will be disbarred. 
—In re Waddell, Mont., 172 Pac. 1036. 


3. Employment.—Attorney for automobile 
owner* in casualty company’s suit to restrain 
owner’s action on policy held to have legal 
right, regardless of propriety, to appear for in- 
jured person in his suit against automobile 
owner, though he was at time attorney for auto- 
mobile owner in other litigation.—Maryland 
Casualty Co. v. Jackson, Mass., 119 N. E. 682. 

4. Statement by Attorney.—Statement by 
attorney of mechanics’ lienor to purchaser of 
realty that lien was dissolved by bond given 
for purpose, but not recorded within ten days 
after its approval, as required, was ineffectual 
to bind client.—Goldstein v. Tucker, Mass., 119 
N. E. 693. 


5. Bailment—Bailee.—Where a daughter ar- 


ranged to furnish a car and chauffeur for the 
use of her mother, in using the car and chauf- 











feur the mother was representing the daughter, 
and was not a bailee of the car.—Crouse v. 
Lublin, Pa., 103 Atl. 725. 


6. Bankruptey — Emergency in Administra- 
tion.—Where, as there were no funds to feed 
a herd of hogs belonging to bankrupt and to 
conserve them, they were disposed of by re- 
ceiver, persons asserting claims to hogs may 
be allowed to assert them against moneys so 
realized.—Gealey v. South Side Trust Co., U. 8. 
Cc. C. A. 249 Fed. 189. 

7. Banks and Banking—Bank Commissioner. 
—Where purchaser of bank stock held in es- 
crow till payment of price agreed to accept 
substituted stock which the bank took in ex- 
change for its stock, purchaser was liable for 
price of either the bank stock or its equiva- 
lent, where there was a doubt as to validity 
of exchange of bank stock; the bank commis- 


sioner disapproving the exchange. — Hughes 
Mfg. & Lumber Co. v. Elliott, Cal., 172 Pac. 
584. 


8.——Conversion.—Bankers, who in good faith, 
without notice, sold for thief’s agent stolen 
coupon bond of United States for gold bond of 
telephone company, convertible into stock at 
holder’s option, were not liable for conversion 
of such instruments, negotiable under Rev. 
Laws, c. 73, § 18, and section 22, subsec. 4, 
thotigh they received compensation for sale.— 
Pratt v. Higginson, Mass., 119 N. E. 661. 


9. Provisional Credit.--Where a bank cred- 
its a check drawn on itself to person presenting 
it on the strength of a check payable to drawer 
of former check and deposited simultaneously 
therewith, if payment was stopped on the lat- 
ter check, the bank has the right to recharge 
former check to person to whom it had been 
credited.—Snyder v. Hamilton Nat. Bank, Cal., 
172 Pac. 1069. 


10. Bills and Notes—Assignment.—One who 
acquires a negotiable promissory note, by an 
assignment written on a separate piece of pa- 
per, from one.who is not a holder in due course, 
takes the note subject to all equities and de- 
fenses in favor of the maker.—Stevens v. Kee- 
gan, Kan., 172 Pac. 1025. 


11. Notice.—The transferee of a note given 
for‘an aggregate sum due on a day named, 
but payable in monthly installments thereafter, 
acquired it without notice, where the past-due 
installments do not appear to be in arrears.— 
a v. West Loan & Trust Co., Ga. 95 S. E. 
1 s 

12.——-Surety.—- Where the responsibility of 
officers and stockholders of a corporation in- 
dorsing its notes was mutual, and they all stood 
as sureties for the corporation, they were not 
entitled to notice of protest on corporation’s 
failure to pay notes at maturity.—Friedman v. 
Maltinsky, Pa., 103 Atl. 731. 

13. Bonds—Negotiability—Rule that interest 
coupons of United States bonds payable to bear- 
er are negotiable instruments, title to which 
passes by delivery, applies to coupons attached 
to state and town bonds for different install- 
ments of interest, when severed from bonds.— 
Pratt v. Higginson, Mass., 119 N. E. 661 

14. Brokers — Agency.—A broker is entitled 
te commission, having found a purchaser ready 
and willing to buy on authoirzed terms, though 
owner then withdrew property from market; 
she having a few days later closed a trade with 
such purchaser on such terms.—Ferguson v. 
Quick, Miss., 78 So. 618. 

15. Carriers ef Goods—Notify Shipment. — 
Consignee of freight on “order notify ship- 
ment,” who has paid draft attached to bill of 
lading and who owns the | yore cannot, by re- 
fusing to accept goods, avoid payment of freight 
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and demurrage charges.—Southern Flour & general welfare in adjusting controversies be- 
Grain Co. v. Seaboard Air Line Ry., Ga. 95 tween private suitors involving expenditure of 
S. E. 997. funds for local transportation facilities —Rals- 

16.——Terminal Service.—Switching being a | ton Business Men’s Ass'n v. Bush, Neb., 167 N. 


terminal service that is rendered only in con- 
nection with certain parts of the traffic, and 
that may not be required, and being a service 
that is separate and distinct from transporta- 
tion service, a carrier has no right, in view of 
Laws 1910, (Ex. Sess.) pp. 46, 48, §§ 3, 5, to fix 
a rate that includes switching charges, regard- 
less of whether switching services are rendered. 
—Consumers’ League of Colorado v. Colorado 
& S. Ry. Co., Colo., 172 Pac. 1064. 


17. Carriers of Passengers — Negligence. — 
That employment of postal clerk prevented 
him from occupying heated coaches furnished 


by carrier after the wreck, so that he remained - 


in charge of mail and contracted illness, car- 
rier’s failure to provide warmth and shelter 
other than such coaches was not actionable 
| - maa aaa v. Wilkes, Okla., 172 Pac. 


18. Chattle Mortgages — Priority. — Creditor 
who in payment of his antecedent debt takes 
quitclaim deed to buildings on premises owned 
and leased by him to debtor and takes posses- 
sion thereof, with notice of prior chattel mort- 
gage thereof, with notice of prior chattel mort- 
gage thereon in form of a bill of sale, without 
affidavit of good faith required by Rem. Code 
1915, § 3660, and not recorded, given to secure 
another creditor, is “purchaser for value’ with- 
in section 3660, and has rights superior to the 
prior chattel mortgage.—Embagi v. Northwest- 
ern Improvement Co., Wash., 172 Pac. 834. 


19. Commeree—Carmack Amendment.—Since 
the Carmack Amendment of the Hepburn Act 
deals only with the carriage of goods, it did 
not suspend operation of Burns’ Ann. St. 1914, § 
3897, as to releases of liability of carrier of 
passengers, nor Const: Ky. 196, prohibiting 
earriers from contracting for relief from their 
common-law liability.— Clark v. Southern Ry. 
Co., Ind., 119 N. 539 

20. Export Trade.—Act Oct. 3, 1913, § 2, 
subjecting every domestic corporation to an an- 
nual tax upon its entire income arising or ac- 
cruing from all sources during preceding cal- 
endar year, is not invalid under Const. art. 1, 
§ 9, cl. 5, declaring that no tax or duty shall 
be laid on articles exported from any state, 
in so far as act applies to income derived by 
a corporation from its export trdde.—William 
a Pec & Co. v. Lowe, U. S. Cc. 38 S&S Ct. 

21. Installation of Machinery.—Where con- 
tract for sale of ice-manufacturing machinery 
between Pennsylvania manufacturing company 
and residents of Texas provided that machinery 
should be installed under supervision of engi- 
neer to be furnished by Pennsylvania corpora- 
tion and tested by him before purchasers should 
be bound to accept same entire transaction 
must be deemed interstate commerce. — York 
Mfg. Co. v. Colley, U. S. S. C., 38 S. Ct. 430. 

22. License Tax.—St. 1911 Wis. § 1220, im- 
posing a license tax of 3 per cent on the gross 
income of domestic insurance companies in lieu 
of other taxes on personal property, held not 
invalid as casting burden on interstate com- 
merce in its application to foreign investment 
business of companies; tax being in nature of a 
commutation tax.—Northwestern Mut. Life. Ins. 
Co. v. State of Wisconsin, U. 8S. S. C., 38 S.Ct. 
444, 


23.——-Stock Exchange. — Where New York 
Stock Exchange agreed to furnish quotations to 
telegraph companies and they were authorized 
to furnish same to subscribers subject to dis- 
continuance on objection by exchange, distribu- 
tion of such quotations in Massachusetts con- 
stituted interstate commerce, though quota- 
tions were sent in ordinary course of telegraphy 
in Morse Code to a point in Massachusetts, 
where they were translated into English and 
transmitted by operator to tickers in offices of 
subscriber.— Western Union Telegraph Co. v. 
Foster, U. S. S. C., S. Ct. 438. 

24. Common Carriers—War Measure. — The 
federal government being in control of railroads 
as a war measure, state courts should consider 
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25. Conspiracy —Slander.—In suit for con- 
spiracy to slander there can be no recovery 
where there is only evidence that defendants 
as individuals did slander.—Yocum vy. Husted, 
Iowa, 167 N. W. 663. 


26. Constitutional Law — Classification. — St. 
1911 Wis. §§ 1220, 1221, providing for taxation 
of insurance companies, which discriminates be- 
tween domestic companies and foreign com- 
panies, is not invalid as denying to domestic 
companies equal protection of the laws in vio- 
lation of Const. U. S. Amend. 14, for the classi- 
fication was warranted.—Northwestern Mut. Life 
b ghey v. State of Wisconsin, U. S. S. C., 38 S. 


27. 





Public Utilities—Burns’ Ann. St. 1914, 
§ 10052t3, prohibiting licensing public utilities 
for duplication of service in any territory, un- 
less certificate of public necessity is acquired, is 
not, as deprivation of right to hold property, 
repugnant to Bill of Rights, § 1, securing the 
rights of life, liberty, and pursuit of happiness. 
—Farmers’ & Merchants’ Co-op. Telephone Co., 
Boswell, Ind., v. Boswell Telephone Co., Ind., 
119 N. E. 518. 

28. Corporations — Equitable Title. — Where 
owner of stock sold it and received purchaser’s 
cash payment and note, and purchaser, with- 
out seller’s indorsement, as required by certifi- 
cate, sold it to plaintiff without notice of 
equities of original seller, plaintiff took an 
equitable title thereon.—Massengale.v. Hodg- 
son, Ga., 95 S. 975. 


29. President.—President of a corporation, 
who under its by-laws is its chief executive of- 
ficer, having general control and management 
of its affairs, has authority to employ an in- 
osrense ~~ adjust a fire loss.—P. Curtis 

o Eune Co. v. Manayunk Yarn fg. " - 
103 Atl. 720. P a ae 

30. Seal.—It is well settled that, unless 
the charter or governing statute requires it. 
the act of a corporation need not be evidenced 
by its corporate seal, except where a _ seal 
would be required in the case of an individual. 
—State v. Watters, Fla., 78 So. 671. 

31. Stockholders. — Agreements between 
corporate stockholders, minority in number, but 
owning majority of stock, made on sufficient 
consideration, to unite on course of corporate 
policy or action, or upon officer whom they 
will elect, are valid and binding, if they do not 
contravene express charter or statutory provi- 
sions, or contemplate fraud, oppression, or 
wrong against other stockholders, or other il- 
legal object.—Manson v. Curtis, N. Y¥., 119 N. E. 
559, 223 N. Y. S. 313. 

_32. Criminal Law—Instructions.—In prosecu- 
tion for having possession of cocaine in viola- 
tion of California statute, exclusion of evidence 
tending to show that drug was in process of ex- 
portation into Mexico cannot be deemed harm- 
less error because in repacking drug after 
weighing in California before exportation co- 
caine not included in original shipment was 
added; it appearing prosecution relied on the 
original shipment.—McGinnis v. People of State 
of California, U. S. S. C., 38 S. Ct. 441. 

33. Damages-——Mental Pain.-—- While simple 
negligence gives no right to damages for men- 
tal pain and suffering, where there is a willful 
wrong, exemplary damages may be awarded.— 
Western Union Telegraph Co. v. Teague, Miss., 
78 So. 610. 

34. Deeds—Vacating Alley.—Where owners of 
lots petition for vacation of an alley separating 
the lots, and that “the title to same be duly 
merged into that of said abutting lots,” a con- 
veyance by one of them of one of the lots 
pursuant to contract to give “possession of the 
full lot,” thereby intending to convey the lot 
as enlarged by the alley vacation, will convey 
the lot as so enlarged.—Whalen v. Smith, Iowa, 
167 N. W. 646. 

35. Divorce—Extreme Cruelty.—Where huag- 
band, who had children by former marriage, 
became angry over his wife’s treatment of 
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them, and stwuck her, and used vile language 
toward her, and also refused her money she 
thought necessary, he was not guilty of “ex- 
treme cruelty,” entitling wife to divorce from 
a —~ board.—Thomas vy. Thomas, N. J., 
Atl. 675. 


36. Election of Remedies—Prayer for Relief. 
—wWhere plaintiff, who sued to cancel a con- 
tract for exchange of lands and a deed, might 
have prayed in alternative for monetary relief, 
he cannot be deemed to have elected a remedy 
inconsistent with such relief; so his amended 
petition, praying affirmance of contract and 
monetary relief, which was led on law side of 
court, pursuant to order under equity rule 22 
(33 Sup. Ct. xxiv), transferring cause, was not 
commencement of new and independent action, 
within limitation statutes.— Friederichsen vy. 
Renard, U. S. S. C., 38 S. Ct. 450 


37. Eminent Domain — Flooding.— Where a 
permanent dam was constructed without a li- 
cense, the cause of action for damages for 
flooding accured immediately upon its construc- 
tion, and did not pass under a warranty deed 
executed before a proceeding to obtain a license 
was commenced.—Wapsipinicon Power Co. v. 
Waterhouse, Iowa, 167 N. W. 623. 


38. Fraud—Investigation—Where realty bro- 
kers had been told by son of customer who de- 
sired to sell property, acting for customer, 
that another broker’s customer seeking the 
property had instructed other broker not to 
disclose his name, it cannot be said that bro- 
kers did not make investigation they should 
have in not calling on other broker or cus- 
tomer and asking who customer was before 


waiving right to commission from _ seller.— 
Henry W. Savage, Inc., v. Wheelock, Mass., 119 
N. E. 670. 


39. Frauds, Statute of —Land Contract.—A 
contract by a decedent to make a will of 80 
acres of land, in consideration for services ren- 
dered; is within the statute of frauds.—Hoopes- 
— Public Library v. Eaton, Ill, 119 N. E. 
647. 


40. Land Contract.—In contract for ex- 
change of property, description of farm to be 
conveyed by general warranty deed as 975 
acres of land, more or less, in a certain county, 
section, township, known as the “Beeler Farm,” 
was sufficient to take transaction without the 
statute of frauds.—Edwards v. Phillips, Okla., 
172 Pac. 94 

41.——-Oral Agreement.—Where an heir con- 
veyed to another heir his share of real estate 
under oral agreement of the latter to will him 
the entire estate, such agreement cannot be 
proved, and no damages can he had from the 
estate for its breach nor claim be allowed in 
probate proceedings.— Parkes v. Burkhart, 
Wash., 172 Pac. 908. 

42. Highways—cCollision.—An automobile op- 
erator must keep his machine always under 
control so as to avoid collision with other per- 
sons using the highway, and cannot assume 
that the road is clear, and, although he may 
assume that others will use due care, he is 
under like duty with respect to every one else. 
—Coca-Cola Bottling Works vy. Brown, Tenn., 
202 S. W. 926. 

43. Establishment of.—A highway may be 
established by prescription although it is mere- 
ly a trail used by travelers on foot and on 
horseback, and for pack horses and “go-devils,” 
but not for wheeled vehicles—Hamp v. Pend 
Oreille County, Wash., 172 Pac. 869. 

44. Husband and Wife — Inheritance. — Rev. 
St. 1913, § 1269, providing that neither husband 
nor wife can inherit real estate if either be a 
non-resident and conveyance is made by one 
seised at time of conveyance, does not, as be- 
tween husband and wife, or others, parties to 
the fraud, empower either of them to make a 
conveyance in fraud of the martial rights of 
the other.—Stansberry v. Stansberry, Neb., 167 
N. W. 563. 

45. Injunction—Trade Secrets.—A bill to en- 
join defendants from violation of contract, by 
arbitrarily preventing plaintiff from examining 
certain underwriter’s records, under contract 
provisions, states a meritorious cause in equity 
and for receiver, particularly where such con- 











tained trade secrets.—Witkowsky v. Affeld, Ill. 
119 N. E. 630. 

46. Insurance—Ambiguity.— Policy indemni- 
fying against claims arising from maintenance 
and use of described automobile, and exempting 
company from liability for accidents occuring 
while the car was driven by persons under 16 
years of age, was not so free from ambiguity 
as to exclude consideration of the practical 
construction by the parties.-—Fullerton v. United 
States Casualty Co., Iowa, 167 N. W. 700 


47. Change of Beneficiary.—Where an ordi- 
nary life policy provides for change of bene- 
ficiary upon indorsement on the policy, the wife 
of insured, named as beneficiary, and who join- 
ed in the application for the policy, took the 
same into her possession, and paid all the pre- 
miums, had vested interest, and the beneficiary 
could not be changed except as provided in the 
policy.— Neary v. Metropolitan Life Ins. Co., 
Conn., 103 Atl. 661. 


48. Insurable Interest.—If one who took 
out policy insuring automobile against theft 
and fire without insurable interest in car had 
assigned his interest in policy to owner of car 
with insurer’s assent, no valid contract would 
have been created.—O’Neill v. Queen Ins. Co., 
Mass., 119 N. E. 


49. Loan Agreement.—Where life insurance 
policy agreed to make loans, provision for re- 
newal on payment of advance interest might 
be made by execution of paper separate from 
loan agreement, and, where separate paper is 
offered, insured cannot decline loan because 
provision is not inserted in loan agreement.— 
Hubbard v. Equitable Life Assn. Soc., W. Va., 
95 S. B. 811. 

50. Waiver. — Under a policy providing 
that loss is not payable until 60 days after no- 
tice and ascertainment thereof, including an 
award by appraisers when required, the allega- 
tion that defendant failed and refused upon de- 
mand to join the plaintiff in making proof and 
ascertaining loss charges a waiver of the insur- 
er’s right to appraisal and also the maturity of 
the claim.—Commercial Union Assur. Co., Lim- 
ited, of London, England, v. Schumaker, Ind., 
119 N. E. 532. ; 

51. Workmen’s Compensation Act.—Where 
employer was not under Workmen’s Compensa- 
tion law when indemnity policies were issued 
to it and by fnsurance term it came under the 
law, the parties might modify contract by 
agreeing that an unearned premium’ should 
stand as insurance compensation for injuries 
for remainder of insurance year.—Blanton v. 
 peaeg City Cotton Mills Co., Kan., 172 Pace. 

ie 

















52. Internal Revenue—Corporations.—Legis- 
lative purpose of Corporation Tax Act Aug. 5, 
1909, imposing on every corporation organized 
for profit an excise tax equivalent to 1 per cent 
on the entire net income above $5,000 received 
from all sources during the year, was not to 
tax property as such, or the mere conversion 
of property into money, but to tax conduct of 
business of corporations organized for profit.— 
Doyle v. Mitchell Bros. Co., U. S. S. C., 38 S. 
Ct. 467 

53.——Corporation Tax.— Under Corporation 
Tax Act Aug. 5, 1909, § 38, a mining corpora- 
tion, for the purpose of determining its net in- 
come, is entitled to deduct from its gross in- 
come no amount whatever on account of de- 
pletion or exhaustion of ore bodies, caused by 
operations for year during which tax was as- 
sessed.—Goldfield Consol. Mines Co. vy. Scott, U. 
S. S. C., 38 S. Ct. 465. 

54. Corporation Tax.—Where railroad com- 
pany purchased stock in another company prior 
to January 1, 1909, and sold it at profit there- 
after, proceeds of the sale cannot be considered 
as income, within Corporation Tax Act Aug. 5, 
1909, § 38, except to extend that selling price 
exceeded ascertained market value of stock on 
December 31, 1908.—United States v. Cleveland, 
a Qa é&m L Ry. CH, VU: 8. C.,.38 & Ct. 

ioe 

55. Corporation Tax.—Where a corporation 
invested in the stock of another corporation, 
and later sold it at an advance over the pur- 
chase price, the amount of the advance must 
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be deemed a gain or profit, for the purpose of 
computing income, within the Corporation Tax 
Act; there being no merit in the contention 
that interest should be added to the purchase 
price to ascertain the cost of the stock.—Hays 


v. Gauley Mountain Coal Co., U. S. S. C., 38 S. 
Ct. 470. 
56.- Gross Income.— Corporation to which 





mining lease was assigned held not a purchaser 
of ore in place, so as to be entitled, under Cor- 
poration Tax Act Aug. 5, 1909, § 38, to deduct 
from gross income from extraction of ores, 
value of ore in place in mine, for computation 
of net income.—United States v. Biwabik Min- 
ing Co., U. S. S. C., 38 S. Ct. 462. 


57. Intoxicating Liquors — Evidence. — Ten 
gallons of whisky is an unusual quantity to be 
found in a private dwelling house within Code, 
§ 2427, making finding of unusual quantities 
presumptive evidence that the liquors are kept 
for unlawful sale.—McMillan v. Anderson, Iowa, 
167 N. W. 599. 


58. Landlord and Tenant—Release of Tenant. 
—Although the mere assignment of a lease and 
acceptance by landlord of rent from the as- 
signee will not of itself release the original 
tenant, where landlord added a large number 
of additional terms to the lease, there was in 
legal effect a new tenancy, and original tenant 
was impliedly released from liability, although 
lease required written consent to assignment.— 
Keeley v. Beenblossom, Iowa, 167 N. W. 638. 


59. Libel and Slander—Libel Per Se.—A pub- 
lication that charges plaintiff with refusal to 
pay a debt and rating- him as a poor credit 
risk, tending to make the public regard him as 
unworthy of credit, is libelous per se, and spe- 
cial damages are presumed.—Turner v. Brien, 
Iowa, 167 N. W. 584. 

60. Liecenses—Regulation.—An operator of a 
motor car used for passenger service between 
numerous villages may be required to take out 
a license in a village through which the car 
travels, although his employer has taken out a 
license at its principal place of business.—Op- 
dyke v. City of Anniston, Ala., 78 So. 634. 

61. Uniformity.—License tax of $5 per an- 
num on penny-in-the-slot machines is not viola- 
tive of constitutional provision as to extent or 
uniformity of tax rate on property or as to dis- 
crimination.—Dunlap v. State, Ala., 78 So. 638. 

62. Mandamus — Parties. — Where, in obedi- 
ence to direction of court, clerk of Circuit 
Court of Appeals declined, without deposit to 
secure costs as required, to file record of appeal 
by seamen from a decree dismissing their libel 
to enforce payment of wages, and such seamen 
applied to the Supreme Court for a writ of 
mandamus against clerk, that tribunal may dis- 
regard fact that clerk only was a technical 
party, and in the exercise of a sound discretion 
determine propriety of order.—In re Hassan 
Abdu, U. S. S. C., 38 S. Ct. 447. 

63. Marriage—Indian Nation.—Under Act May 
2, 1890, § 38, validating all marriages thereto- 
fore contracted under “laws or tribal customs 
of any Indian nation,’ marriage of Chickasaw 
woman in 1887 was sufficiently established by 
evidence that she and man held themselves out 
as man and wife and were reputed married, 
and that it was customary to disregard solemni- 
zation before judge or preacher, despite Chicka- 
saw Act Oct. 12, 1876, declaring that all mar- 
riages’ should be solemnized by a judge or 
preacher.—Carney v. Chapman, U. S. S. C., 38 S. 
Ct. 449. 

64. Master and Servant—<Accident.—Fact that 
defendant’ owned automobile which struck 
plaintiff is not enough to show that chauffeur 
was acting within scope of employment at acci- 
dent.—Gardner v. Farnum, Mass., 119 N. E. 
666. 





65. Accident.—The word “accident,” as it 
occurs in Workmen’s Compensation Act, is 
used in its popular sense, and means any un- 
looked for mishap, or untoward event not ex- 
pected or designed.—Indian Creek Coal & Min- 
Ing Co. v. Calvert, Ind., 119 N. E. 519. ‘ 

66. Automobile.—One who keeps an auto- 
mobile for the pleasure and convenience of him- 
self and family is liable for injury caused by 











its negligent operation in such use, and it is 
immaterial that the chauffeur is furnished and 
paid for by another.—Crouse’ v. Lubin, Pa., 103 
Atl. 725. 

67. Course of Employment.—Mill hand ac- 
customed to leave work by crossing freight 
platform, walking along railroad track, and so 
reaching highway, was not, in boarding switch 
train from freight platform, leaving in the 
usual way, so that award of compensation was 
unwarranted. — Foster-Latimer Lumber Co. v. 
Industrial Commission of Wisconsin, Wis., 167 
N. W. 453. 

68. Dependency.— One not so listed by 
Workmen’s Compensation Act is not a dependent 
or partial dependent, if by expenditure of prop- 
er effort, under all circumstances, he is of 
ability to be self-supporting, according to the 
proper measure.—Gherardi v. Connecticut Co., 
Conn., 103 Atl. 668. 

69. Dependency. — Widow, whose husband 
was killed prior to amendment in 1913 (P. L. p. 
302) of Workmen’s Compensation Act, par. 12, 
leaving her as his sole dependent, had a vest- 
ed right to compensation for 300 weeks, which 
could not be abridged by subsequent legisla- 
tion; hence she did not forfeit same by her 











subsequent marriage.— Hansen v. Brann & 
Stewart, N. J., 103 Atl. 696. 
70.— Employes’ Association. — Rem. Code, 


1915, § 6604—1 et seq., requiring employers of 
persons engaged in constructing telegraph lines 
to pay premiums for industrial insurance, is not 
invalid as impairing the obligation of the con- 
tract between the company and its employes 
as members of an employes’ association.—State 
v. Postal Telegraph-Cable Co. of Washington, 
Wash., 172 Pac. 902. 

71.——Free Transportation. — Where employ- 
er, on demand of employes for free transporta- 
tion from railway station to place of building 
a house, hired a truck to carry them to and 
from work, an employe injured while in such 
truck on the way to the station was injured 
within the scope of the employment under the 
Workmen’s Compensation Law. — Littler v. 
ao A. Fuller Co., N. Y., 119 N. E. 554, 223 N. 
Y. 369. 


72.—Illegitimacy.— An illegitimate daughter 
of the daughter of injured workman is not a 
dependent of the daughter’s father, as defined 
in Workmen’s Compensation Act, as amended 
by P. L. 1913, p. 302.—Splitdorf Electrical Co. 
v. King, N. J., 103 Atl. 674. 

73. Independent Contractor.—Mill owed to 
employe of engineering company, engaged in 
wrecking boilers on its premises, same duty not 
to injure him carelessly that it owed to its own 
employes.—Heuser v. Tileston & Hollingsworth 
Co., Mass., 119 N. E. 683. 

74. Jitney Bus.— Where jitney bus com- 
pany, licensed to run on certain avenue, di- 
rected driver to follow that route only, and 
did not know or have reason to believe he de- 
parted therefrom, it was not liable for injuries 
suffered by passenger whom the driver was 
taking to his home outside the route.—Young- 
quist v. L. J. Droese Co., Wis., 167 N. W. 736. 

75. Non-Delegable Duty.— Where thresh- 
ing machine was stopped because cylinder was 
clogged, the master owed the non-delegable 
duty to give warning before starting to a ser- 
vant, who in pursuit of his duties was in a 
dangerous position cleaning the cylinder.— 
Daraveleas v. Morrison, Wash., 172 Pac. 814. 

76.—Workmen’s Compensation Act.— Where 
servant was required to handle a conduit in a 
vise, and while temporarily absent another con- 
nected live wires to the conduit, so that when 
the servant returned he was killed in touching 
the conduit, he was performing a service grow- 
ing out of and incidental to his empolyment at 
the time of his death within St. 1917, § 2394—=3, 
subd. 2.—Newport Hydrocarbon Co. v. Industrial 
Commission of Wisconsin, Wis., 167 N. W. 749. 

77. Workmen’s Compensation Act.—Servant 
in general employment of ice company injured 
at work in yard of coal company to which ice 
company let horses, wagon, and servant as 
driver, latter taking his orders from coal com- 
pany, was in employment of coal company, and 
his remedy under Compensation Act was against 
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nt insurer.—Scribner’s Case, Mass., 119’N. E. 
651. 


78. Workmen’s Compensation Act. — Non- 
liability under Workmen’s Compensation Act 
for death of employe from disease exists only 
where death results from his ailment progress- 
ing naturally and disassociated from any injury 
arising out of and in course of employment, 
but if such injury concurs with ailment and 
hastens latter to fatal termination, right to 
award exists.—Indian Creek Coal & Mining Co. 
v.. Calvert, Ind., 119 N. E. 519. 

79. Monopolies — Anti-Trust Act. — Where 
company which had patents for most of the 
machines for manufacture of shoes, on acquir- 
ing other patents, entered into contract with 
inventor providing for his assignment of sub- 
sequent inventions, such contract did not show 
violation of Anti-Trust Act.—United States v. 
United Shoe Machinery Co. of New Jersey, U. 
8. S. C., 38 S. Ct. 473. 

80. Mortgages — False Representations. — 
Where a woman inexperienced in business is 
induced to give her note and execute a deed of 
trust on her land in consideration of shares 
of stock in a land development company upon 
the representation that the company owned 
certain land, she was justified in believing 
such statement, and was not bound to investi- 
gate its truth—Carlson v. Akeyson, Colo., 172 
Pac. 1058. 

81. Municipal Corporations — Contributory 
Negligence.—-Where the driver of a wagon fails 
to look at the surface of the street for two 
minutes before driving into a hole 24 inches 
wide, 6 inches long, and 4 or 5 inches deep, 
and his view was unobstructed by traffic for at 
least 75 feet, he is guilty of contributory negli- 
gence as a matter of law.—Bean vy. City of 
Philadelphia, Pa., 103 Atl. 727. 

82. Defective Street—Cement block of ce- 
ment sidewalk lifted from one to three inches 
above surface of walk held not as a matter of 
law such “trivial defect” as not to charge city 
with negligence in failing to remedy after no- 
tice.—Geer v. City of Des Moines, Iowa, 167 N. 
W. 635. 

83. Pedestrians.—If defendants’ servants in 
concert raced their trucks in street, driving so 
fast as to endanger oneey of foot passengers, 
both defendants were liable for death of pedes- 
trian struck by one truck.—De Carvalho v. 
Brunner, N. Y., 119 N. E. 563, 223 N. Y. 284. 

84. Police Power. Ordinance requiring 
abutting landowner to connect his buildings 
with a public sewer, though he already has a 
private sewer, is not an unreasonable exer- 
cise of the police power, as public health may 
be maintained by the prevention of nuisances, 
as well as by their abatement.—Fenton v. At- 
lantic City, N. J., 103 Atl: 695. 

85. Imputability. — Negligence of a city 
chauffeur cannot be imputed to a policeman, 
who had no control over nor right of selection 
of a driver, and who was ordered out with such 
driver to answer a riot call—Denver Tramway 
Co. v. Orbach, Colo., 172 Pac. 1063. 

86. Negligence — Invitee. — In determining 
whether child injured by moving of car was in- 
vitee on railroad company’s property, tempta- 
tion cannot always be deemed invitation.—Erie 
R. Co. v. Hilt, U. S. S C., 38 S. Ct. 435. 

87. Pleading and Practice — Sufficiency of 
Complaint.—Complaint, alleging that defendant, 
knowing that plaintiff corporation was or- 
ganized to exploit name and skill of a de- 
signer who made contract for services for sev- 
eral years, intentionally to injure _ plaintiff, 
enticed the designer away and persuaded her to 
break her contract, stated cause of action.—S. 
Cc. Posner Co. v. Jackson, N. Y., 119 N. E. 573, 
223 N. Y. 325. 

88. Principal and Agent — Contract.—Under 
contract to sell-automobiles as shown in cur- 
rent catalogues, “current catalogues” means 
such catalogues as should from time to time be 
issued, and not merely the catalogues in ex- 
istence on execution of the contract.—Imperial 
Motor Car Co. v. Skinner, Ala., 78 So. 641. 

89. Railroads—Invitee.—Implied invitation: of 
railroad to children arising from long acquies- 
cence in their playing about tracks and coal 























ears and picking up coal, etc., did not .gonsti- 
tute license, and gave no invitation to year 
old boy to go under standing coal coal at point 
to cross track to reach home.—Papich v. Chi- 
cago, M. & St. P. Ry. Co., Iowa, 167, 686. 


90. Negligence.—The mere happening of in- 
jury to a passenger in an automobile from the 
lowering of safety gates at a crossing did not 
raise a presumption of negligence.—Sgier v. 
Philadelphia & R. Ry. Co., Pa., 103 Atl. 730. 


91. Trespassers.—Railroad ordinarily owes 
no duty to be on the outlook for juvenile tres- 
passers inclined to climb upon moving freight 
cars, and it is not liable for injuries sustained 
by them in so doing.—Carson y. Atchison, T. & 
S. F. Ry. Co., Kan., 172 Pac. 1000. 


92. Sales—Divesting Title—Owner’s title to 
property, consisting of chattels or non-negotia- 
ble documents, of which certificates of stock 
are an example, is not divested by a sale of the 
property by the agent of a thief, even to a pur- 
chaser for value in good faith.—Pratt v. Hig- 
ginson, Mass., 119 N. E. 661. 

93. Street Railroads— Contributory Negli- 
gence.—That driver of hearse, having observed 
street car 150 feet away and knowing that the 
motorman was not looking, ‘drove diagonally 
upon the track when the car was approaching 
at about six miles an hour, did not charge him 
as a matter of law with contributory negli- 
gence.—Beck v. Indianapolis Traction & Ter- 
minal Co., Ind., 119 N. E. 8. 

94. Pedestrians.—Pedestrian about to cross 
street car track, being warned back by motor- 
man, and stepping back a short distance, was 
bound to take notice that car in rounding cor- 
ner would project beyond rails, and could not 
recover for injuries when she failed to step 
back far enough.—Mignault v. Rhode Island 
Co., R. I. 103 Atl. 716. 

95. Warning. — Generally a motorman, in 
rounding a curve, may assume a person near 
the track will draw back, and so need not warn 
against swing of rear overhang.—Kelly v. Chi- 
cago City Ry. Co., Ill, 119 N. E. 622. 

96. Telegraphs and Telephones—Mental Suf- 
fering. — Where failure to deliver~ telegraph 
message promptly prevented mother from see- 
ing son’s body or arranging burial, invasion of 
intangible rights as result of willful wrong in 
failing to deliver message warranted recovery 
of damages for mental suffering, though issue 
of punitive damages was not submitted.—West- 
ern Union Telegraph Co. v. Teague, Miss., 78 
So. 610. 

97. Waters and Watercourses—Abandonment. 
—Ten years’ failure to use the allotments of 
water conditional, under a water adjudication 
decree, upon the irrigation of certain land, with 
reasonable diligence, is not an abandonment of 
the rights under such decree as to person who 
does not start appropriating such water until 
persons entitled thereto start irrigating the 
land.—Schwartz v. King., Colo., 172 Pac. 1054. 

98. Rate Making.—Where meters were in- 
stalled by water company in new houses and 
were not revenue producing, and there was 
nothing to show that they would be in use 
within the year, they were properly not consid- 
ered in arriving at valuation for purpose of 
rate making for year.—Union Hollywood Water 
Co. v. City of Los Angeles, Cal., 172 Pac. 983. 

99. Wills—Statutory Construction. — Revisal 
1905, § 1581, making every contingent limita- 
tion on death without heirs or issue effective 
when devisee dies without issue living or born 
within ten lunar months thereafter, unless con- 
trary intention is expressly declared, is for pur- 
pose of making limitations good by fixing 
definite time when estate becomes absolute, and 
establishes rule by which estate of first taker 
is affected with contingency until death.—Bell 
v. Kessler, N. C., 95 S. E. 881 

100. Werk and Labor—Implied Agreement.— 
Where girl taken into family and cared for 
upon reaching her majority was able to render 
valuable services, and did so for 30 years, with- 
out an express contract the law might imply 
an agreement to make reasonable compensation 
therefor.—Plath v. Brunken, Neb., 167 N. W. 
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